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required by that section, could not plead the statute as a bar to an 
action by the city to subject the property to payment of city taxes. 

[Ed. Note.— For other cases, see Taxation. Cent. Dig. §§ 1593-1595; 
Dec. Dig. | 805.* 13 Va.-W. Va. Enc. Dig. 154.] 

4. Taxation (§ 761*)— Tax Deeds — Validity— Time of Sale.— Under 
Code 1887, § 866, as amended by Act Feb. 11. 1898 (Acts J897-98, p. 
343, c. 306; Code 1904, p. 326), providing that if no person who has the 
right to redeem land sold to the state for delinquent taxes at the time 
notice of the application to purchase is served shall appear within 
four months after such notice and redeem, the applicant may purchase 
within five days after the expiration of four months by paying all 
taxes, etc., a deed which showed that four months had not elapsed 
since service of notice of the application to purchase, when the deed 
was executed by the clerk of the hustings court of the city of Rich- 
mond, was void on its face, in absence of long acquiescence and pos- 
session, and hence was open to collateral attack in a suit by the city 
to subject the property to payment of taxes due it, which were not 
paid by the purchaser on the sale. 

[Ed. Note. — For other cases, see Taxation, Cent. Dig. § 1511; Dec. 
Dig. § 761.* 13 Va.-W. Va. Enc. Dig. 149; 154.] 

Judgment affirmed. All the judges concur. 



OLIVER REFINING CO. v. PORTSMOUTH COTTON OIL RE- 
FINING CORPORATION. 

PORTSMOUTH COTTON OIL REFINING CORPORATION v. 
OLIVER REFINING CO. 

March 24, 1909. 

[64 S. E. 56.] 

1. Pleading (§ 216*) — Demurrer — Scope of Inquiry. — In an action 
on a written agreement, where one count is the common count in as- 
sumpsit and the other counts are based on the agreement in writing, 
the question whether the agreement upon which the other counts 
were based could be introduced to sustain a recovery upon the com- 
mon counts could not be determined upon a demurrer to those 
counts, but could only be determined on the trial when- the evidence 
was offered. 

[Ed. Note. — For other cases, see Pleading, Dec. Dig. § 216.* 5 
Va.-W. Va. Enc. Dig. 299. et seq.] 

2. Pleading (§ 204*) — General Demurrer.— Where a count contains 
several breaches, any one of which is well assigned, a general de- 
murrer to the count should be overruled. 

♦For other cases see same topic and section NUMBER in Dec. and 
Am. Digs. 1907 to date, and Reporter Indexes. 
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[Ed, Note. — For other cases, see Pleading. Cent. Dig. § 487; Dec. 
Dig. § 204.* 4 Va.-W. Va. Enc. Dig. 468.] 

3. Principal and Agent (§ 183*) — Rights of Action by Principal or 
Agent — Contracts of Agent. — Where an agent contracts by deed in his 
own name, his principal cannot sue upon it. If an agent makes a 
contract not under seal in his own name for an undisclosed principal, 
either the agent or the principal may sue upon it. 

[Ed. Note. — For other cases, see Principal and Agent, Cent. Dig. §§ 
691-700; Dec. Dig. § 183.* 2 Va.-W. Va. Enc. Dig. 60.] 

4. Principal and Agent (§ 189*) — Actions — Pleading. — A declara- 
tion, in an action on a contract, which states that in making the con- 
tract one of the parties named therein acted for plaintiff, that the 
contract was afterwards approved by the stockholders of the de- 
fendant company as a contract with plaintiff, that plaintiff furnished 
the whole consideration to the defendant provided for by the con- 
tract, and that defendant company conveyed and transferred all the 
property mentioned in the contract to plaintiff, sufficiently avers that 
the party who made the contract acted as the agent of plainiff. 

[Ed. Note. — For other cases, see Principal and Agent, Dec. Dig. 
§ 189.* 2 Va.-W. Va. Enc. Dig. 60.] 

5. Contracts (§ 164*) — Construing Instruments Together. — Where 
two papers are executed at the same time or contemporaneously be- 
tween the same parties in reference to the same subject-matter, they 
must be regarded as parts of one transaction and receive the same 
construction as if the several provisions were in one and the same 
instrument. 

[Ed. Note. — For other cases, see Contracts, Cent. Dig. §§ 746-748; 
Dec. Dig. § 164.* 3 Va.-W. Va. Enc. Dig. 399.] 

6. Contracts (§ 246*) — Modification— Operation and Effect. — Where 
parties to a contract, as preliminary to a conveyance of property under 
the contract, come together and make an agreement stipulating for 
the future adjustment of certain specific matters of difference between 
them, it will be assumed that they intended that, with the exceptions 
named, the provisions of the contract should in all other respects be 
treated as satisfied by the conveyance made, especially where the 
contemporaneous agreement in part relates to defects in property 
conveyed, which the original agreement provided should be in good 
condition when turned over, which turning over was done when the 
deed was made and the contemporaneous agreement entered into. 

[Ed. Note. — For other cases, see Contracts, Dec. Dig. § 246.* 10 
Va.-W. Va. Enc. Dig. 704.] 

7. Deeds (§ 94*) — Construction and Operation — Merger of Previous 
Agreements. — Where a deed has been accepted as a performance of 

*For other cases see same topic and section NUMBER in Dec. & 
Am. Digs. 1907 to date, & Reporter Indexes. 
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an executory contract to convey real estate, the rights of the parties 
rest thereafter solely in the deed, although the deed varies from the 
one provided for in the contract, and the law remits the grantee to his 
covenants in his deed, if there has been no fraud or mistake. 

[Ed. Note. — For other cases, see Deeds, Cent. Dig. §266; Dec. Dig. 
§ 94.* 9 Va.-W. Va. Enc. Dig. 785.] 

8. Evidence (§ 442*) — Parol Evidlence — Actions — Admissibility of 
Evidence. — An agreement for the transfer of certain property, includ- 
ing a manufacturing plant, specified that the plant was to be in good 
working condition when turned over, and that it was subject to the 
inspection of the party purchasing it as to its condition and working 
order before the acceptance of the deed. In an action by the pur- 
chaser for damages because the plant was, not in working order, de- 
fendants offered in evidence an agreement between the parties, 
entered into at the time the deed was made, which provided that cer- 
tain matters, including some that were specified as a cause of action 
by plaintiff, were reserved for future adjustment. Held, that the 
agreement was admissible in evidence. 

[Ed. Note. — For other cases, see Evidence, Cent. Dig. §§ 1874-1899; 
Dec. Dig. § 442.* 10 Va.-W. Va. Enc. Dig. 704.] 

Judgment reversed. All the judges concur. 



FITZGERALD et ux. v. FRANKEL et al. 
June 10, 1909. 
[64 S. E. 941.T 

1. "Fraud (§ 58*) — Evidence — Presumptions. — Fraud is not to be 
assumed on doubtful evidence or suspicious circumstances, but must 
be alleged and clearly proved. 

.[Ed. Note. — For other cases, see Fraud, Cent. Dig. §§ 55-59; Dec. 
Dig. § 58.* 6 Va.-W. Va. Enc. Dig. 508.] 

2. Fraud (§ 58*) — Evidence — Sufficiency. — A transaction may of it- 
self and by itself furnish the most satisfactory proof of fraud so 
conclusive as to outweigh the answer of defendants or even the evi- 
dence of witnesses, and circumstances attending and following a 
transaction are often such as to leave not even a shadow of a doubt 
as to the real object or motive of the parties engaged therein. 

[Ed. Note. — For. other cases, see Fraud, Cent. Dig. §§ 55-59; Dec. 
Dig. § 58.* 6 Va.-W. Va. Enc, Dig. 511.] 

3. Fraud (§ 11*) — Fraudulent Representations — Matters of Fact or 
of Opinion. — A matter of opinion may amount to an affirmation, and 
be an inducement to a contract, especially where the parties are not 
dealing on equal terms, and one of them has, or is presumed to have, 
means of information not clearly open to the other. 

*For other cases see same topic and section NUMBER in Dec. & 
Am. Digs. 1907 to date, & Reporter Indexes. 



